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No: 
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Location 3 The Risings, Godward Road, New Mills 
Proposal Change of use from extended roadside verge/amenity 

grassland to residential garden within ownership of applicant  
Applicant Mr Thomas Odgden 
Agent Mr Charles Bryant 
Parish/ward New Mills/New Mills West Date registered 5th March 

2018 
If you have a question about this report please contact: James Stannard, 
Tel. 01298 28400 extension 4298, james.stannard@highpeak.gov.uk  
 

1. SUMMARY OF RECOMMENDATION 
 
Approve with Conditions 
 
 

1. REASON FOR COMMITTEE DETERMINATION 
 
1.1    This application has been brought before the Development Control 

Committee at the request of Councillor Atkins as concerns have been 
raised by a number of residents relating to the designated use of the 
land as a public children’s play area; legally secured by Derbyshire 
County Council; and that residents may lose amenity if this 
development is allowed. 

 
2. DESCRIPTION OF THE SITE AND ITS SURROUNDINGS 

 
2.1  The application site comprises a small parcel of land south of Broadhey 

View, and immediately north of No.3 The Risings, Godward Road, New 
Mills. The land is an open area of grassland which measures 
approximately 30m in length by 6m in width, which runs parallel to the 
pedestrian pavement. 

 
2.2 Broadhey View is a cul-de-sac accessed from Godward Road to the 

south. Two storey residential dwellings sit to the north of Broadhey 
View, with the rear gardens of properties adjacent to Godward Road 
sitting to the south of the highway. The land falls sharply from 
Broadhey View to Godward Road.   

 
2.3 The site forms part of a residential development comprising up to 20 

dwellings striding Godward Road and Broadhey View, which was  
granted planning permission by Derbyshire County Council on 17th 



  

October 1988 (Ref No: 027089). This consent is the equivalent to what 
we refer to today as Outline Permission.  

 
2.4 Condition 8 required that:  
 

Development shall make provision for a children’s play area to a 
standard of 1.5 acres per 1,000 population or such lower standard as 
may be agreed in writing by the local planning authority. This facility 
shall be made available for use within six months of the first dwelling 
being occupied and that area shall not thereafter be used for any 
purpose than as a play area. 

 
2.5 The detailed application (the equivalent to what we now refer to as 

Reserved Matters) was approved by High Peak Borough Council for 19 
dwellings on 14th September 1989. As part of this application, the 
layout plan was amended to make provision for a children’s play area 
on the parcel of land which is subject to this application, following 
consultation comments received by DCC Highways which noted that 
such provision had not been made in line with Condition 8 of the 1988 
consent. 

 
2.6 The responsibility of securing this children’s play area was with 

Derbyshire County Council as it was they who issued the original 
consent. 

 
2.7 A detailed review of the documentation associated with both planning 

applications and liaison with Derbyshire County Council has confirmed 
that no Section 52 Legal Agreement (the equivalent to a Section 106 
Agreement) was signed between the developer and DCC to secure this 
area of land as a Children’s Play Area, it was only secured by the 
above planning condition.  

 
2.8 The site is subject to a separate planning application for a single storey 

rear extension and garden landscaping under HPK/2018/0087. 
 

3. DESCRIPTION OF THE PROPOSAL  
 

3.1 The applicant is seeking full planning permission to change the use of 
this parcel of land from a roadside grass verge to part of the garden 
associated with No.3 The Risings, Godward Road. 

 
3.2 Title Deeds have been submitted as part of this planning application 

which confirms that the site boundary as marked on the Location Plan 
is within the ownership of the applicant, following the purchase on 21st 
December 2017 from Brock PLC – the applicant of the original 
application in 1988. 

 
3.3 As stated on the Application Form, the proposed change of use would 

include erecting a 1.8m timber fencing around the northern boundary 
adjacent to the public highway. 



  

 
3.4 The application, the details attached to it including the plans, 

comments made by residents and the responses of the consultees can 
be found on the Council’s website at  

 
http://planning.highpeak.gov.uk/portal/servlets/ApplicationSearchServlet?PKI
D=222593  
 

4. RELEVANT PLANNING HISTORY 
 
4.1 There are two relevant planning applications to this site as presented 

below: 
 

DCC Ref: 027089 Residential development for up to 20 dwellings on 
land to the north side of Godward Road, New Mills 

 (Approved 17th October 1988) 
 
HP Ref: 028033 Residential development – 19 dwellings / 10 split 

level bungalows and houses at Godward Road, 
New Mills (Approved 14th Sept 1989) 

 
5. PLANNING POLICIES RELEVANT TO THE DECISION 

 
High Peak local Plan 2016 

 
S1 Sustainable Development Principles 
S1a Presumption in Favour of Sustainable Development 
S6 Central Sub-area Strategy 
EQ6 Design and Place Making 
CF6 Accessibility and Transport 
 
National Planning Policy Framework 

 
Achieving Sustainable Development Paragraphs 1-17 
Promoting Sustainable Transport  Paragraph 32 
Requiring Good Design   Chapter 7 
 

6. CONSULTATIONS CARRIED OUT 
 

Site notice Expiry date for comments: 30th March 2018 
Neighbour letters  Expiry date for comments: 28th March 2018 
Press Notice Expiry date for comments: N/A 

 
 
Neighbours 
 
6.1 19 Objections have been received from a neighbouring residents in 

Broadhey View. A summary of the key issues that these objections 
raise is presented below: 

 

http://planning.highpeak.gov.uk/portal/servlets/ApplicationSearchServlet?PKID=222593
http://planning.highpeak.gov.uk/portal/servlets/ApplicationSearchServlet?PKID=222593


  

• Applicant has no legal right to purchase this land from Brock PLC as 
title deeds on each property refer to this area as a ‘designated 
children’s play area’ 

• Concerns about the integrity of the land sale to the applicant 
• Plans for the application approved by DCC in 1988 clearly show this 

area to be a ‘designated children’s play area’ and Condition 8 states 
that it should be retained as such. 

• Concerns raised with regards to the responsibility for implementing the 
children’s play area and why it was not adopted at the same time as 
the public highway 

• Key part of the shared amenity space on Broadhey View for which the 
responsibility of maintenance and management has been shared by 
residents 

• This area represents the only area of green space in Broadhey View 
which is safe for children to play within close proximity of the houses 

• Transfer documents for properties on Broadhey View states that a 
vendor may not erect or construct any dividing wall or fence on the 
premises forward of the front elevation, yet the applicant will be allowed 
to erect a 1.8m fence 

• Loss of unique important open design feature that was originally 
planned 

• Erection of fence will have detrimental visual impact to Broadhey View 
• Construction from Broadhey View pose a health and safety risk to 

residents and visitors 
• Detrimental impact to landscape and ecology  

 
Consultees 
 
New Mills Town Council 
 
New Mills Town Council wishes High Peak Borough Council Planning 
Department to take the material considerations into account when considering 
HPK/2018/0087 and HPK/2018/0111: 
 
a) Design and Appearance of Development 
b) Planning History of the site 
 
New Mills Town Council has been shown evidence of the original designation 
of this land as a play area, and believes this still to be the case. 
 
It is believed that the play area was established with Section 106 funding and 
New Mills Town Council asks planning to liaise with Derbyshire County 
Council concerning the applications for that. New Mills Town Council believes 
that a group of neighbours have maintained the open space for many years 
and may lose their amenity if this development is allowed to take place. 
 
DCC Highways 
 



  

The Highway Authority have no objections to this application. Whilst the 
Highway Authority is aware that there is some confusion with regards to 
ownership and right over the land in question, the Highway Authority can only 
comment on what has been submitted as part of the application.  
 
Therefore, as the land in question is shown to be in the applicant’s control 
within the red outline plan, there are no objections from a highway safety 
viewpoint. 
 
7. POLICY AND PLANNING BALANCE  

 
Planning Policies 
 
2.8 Section 171B(3) of the Town & Country Planning Act 1990 states that 

no enforcement action can be taken against (amongst other cases) a 
breach of condition after the end of the period of ten years from the 
date on which the breach first occurred. As such no enforcement action 
can be taken against the developer. 

 
 
7.1  The determination of a planning application is to be made pursuant to 

section 38(6) of the Planning and Compulsory Purchase Act 2004, 
which is to be read in conjunction with section 70(2) of the Town and 
Country Planning Act 1990.  

 
7.2  Section 38(6) requires the local planning authority to determine 

planning applications in accordance with the development plan, unless 
there are material circumstances which 'indicate otherwise'. Section 
70(2) provides that in determining applications the local planning 
authority "shall have regard to the provisions of the Development Plan, 
so far as material to the application and to any other material 
considerations." The Development Plan consists of the High Peak 
Local Plan Policies Adopted April 2016. 

 
7.3  Other material considerations include the National Planning Policy 

Framework (NPPF) and National Planning Policy Guidance (NPPG). 
Paragraph 14 of the NPPF explains that at the heart of the Framework 
is the presumption in favour of sustainable development.  For decision 
makers this means that when considering development proposals 
which accord with the development plan, they should be approved 
without delay, but where the development plan is absent, silent or 
relevant policies are out of date, grant planning permission unless any 
adverse impacts would significantly and demonstrably outweigh the 
benefits when assessed against the policies in the NPPF taken as a 
whole. 

 
7.4  Local Plan policy S1a establishes a presumption in favour of 

sustainable development as contained within the NPPF. 
 



  

7.5  The Core Principles of the NPPF are set out in paragraph 17 which, 
amongst other things, seek to provide for community and cultural 
facilities and services to meet local needs, and always seek to secure a 
good standard of amenity for all existing and future occupants of land 
and buildings. 

 
Principle of Development 
 
7.6 The application site sits within a residential development approved by 

Derbyshire County Council in 1988 and lies within the built up area 
boundary of New Mills. It is not constrained by any sensitive statutory 
designation. 

 
7.7 The parcel of land subject to this proposed change of use application 

was designated as a children’s play area under Condition 8 of the 
original application approved by Derbyshire County Council in 1988. 
This condition required that this area would be made available for use 
within six months of the first dwelling being built and shall not thereafter 
be used for any other purpose other than a play area. 

 
7.8 Derbyshire County Council has confirmed that no legal agreement (a 

Section 52 Agreement, now known as a Section 106 Agreement) was 
signed between the applicant/developer Brock PLC and DCC to secure 
the provision of the play area. As such no legal agreement is in place 
to deliver the play area and condition 8 of the planning consent has not 
been met.  

 
7.9 It is not known when the exact date of the first dwelling was built. 

However, given that the detailed application for 19 dwellings was 
approved by High Peak Borough Council in 1989 – which included 
provision for a children’s play area – it is clear that more than 10 years 
has elapsed from when this condition was first breached (the date of 
when the first dwelling was built). 

 
7.10 Section 171B(3) of the Town & Country Planning Act 1990 states that 

enforcement action cannot be taken against (amongst other cases) a 
breach of condition after the end of the period of ten years from the 
date on which the breach first occurred. As both planning consent were 
granted in 1980’s and condition 8 has not been complied with for a 
period in excess of 10 years, no enforcement action can now be taken.  

 
7.11 Significant concerns have been raised by neighbouring residents on 

Broadhey View regarding the legality and integrity of the land sale to 
the applicant, and that the covenants attached to each property does 
not allow for the erection of any means of enclosure. Whilst this may be 
the case, this is a private matter between a home owner and the 
person/company and is not a material planning consideration.    The 
Local Planning Authority, in determining this application, can only 
assess the planning application against the relevant policies of the 
development plan and any other material considerations.   



  

 
7.12 In light of the above it is therefore necessary to consider whether the 

principle of development is acceptable. The site lies within the built up 
area boundary for New Mills, whereby under Policy S2 new 
development will be directed. Therefore the general principle of 
development is considered to be acceptable, subject to compliance 
with other policies of the adopted Local Plan, including those relating to    
design & visual amenity, residential amenity and highway safety. These 
three issues are assessed below. 

 
Design & Visual Amenity 
 
7.13 Policy EQ6 of the Local Plan requires development to be well 

designed, respecting the character and context of the High Peak’s 
townscapes, and contribute positively to the area’s character in terms 
of scale, height, density, layout, appearance, materials, and the 
relationship to adjacent buildings and landscape features. 

 
7.14 The key design consideration for this application is the introduction of a 

timber fence along the northern boundary of the site which would stand 
at 1.8m and whether this would result in an unacceptable change in the 
character of the street scene and harm to visual amenity. 

 
7.15 Objections have been raised by local residents with regards to the 

erection of the timber fence boundary, its visual impact upon the 
appearance of Broadhey View, and the loss of a key design feature of 
the street. 

 
7.16 The front amenity areas of properties to the north of Broadhey View 

opposite the site are made up of intermittent well kept lawn areas with 
small plants, shrubbery, and private parking provision, which together 
provide an open character to the street. Properties to the east of the 
site at the head of the cul-de-sac also comprise a similar open 
character. 

 
7.17 The site is currently bordered by a timber fence which sits tightly to the 

pavement to the east of the site, circling the site to the south leaving an 
open area of some 30m. 

 
7.18 It is considered that the erection of a timber fence of a similar height 

and visual appearance to that which currently exists at both 
neighbouring properties, together with the open character of the front 
amenity spaces on properties north of Broadhey View, would ensure 
that no significant adverse to the overall character and appearance of 
the street scene. Although the new fence line would have the effect of 
enclosing the street scene, to the south of Broadhey View there are 
other forms of boundary treatment located close to the footway and 
open frontage to the north would be maintained. As such, the 
application is considered to comply with Policy EQ6 of the Local Plan. 

 



  

 
Residential Amenity 
 
7.19 Policy EQ6 of the Local Plan requires that all new development 

achieves a satisfactory relationship to adjacent development and does 
not cause unacceptable effects by reason of visual intrusion, 
overlooking, shadowing, overbearing effect, noise, light pollution, or 
any other adverse impact on local character and amenity 

 
7.20 The proposed change of use would result in an area of open space 

within the control of the applicant, becoming part of the residential 
garden of No.3 The Risings, being enclosed by a timber fence standing 
1.8m in height. 

 
7.21 Due to the height of the proposed boundary fence standing at 1.8m 

and given that the land slopes southwards towards the host property, it 
is considered that none of all neighbouring properties will be adversely 
affected with regards to visual intrusion, overlooking, overbearing 
impacts, or privacy. 

 
7.22 Permitted Development rights, which are intact for this property, allow 

the applicant to erect a means of enclosure up to 1m above ground 
level where it is adjacent to a highway. It is considered that a fence 
which stands at 1.8m would not only be more appropriate visually – in 
line with other timber fencing on Broadhey View – but will also ensure 
that residential amenity with regards to visual intrusion, and privacy, is 
protected, in accordance with Policy EQ6 of the Local Plan. 

 
7.23 Whilst it is acknowledged that this area of land may have previously 

been used as a shared amenity space by residents and their children 
who reside on Broadhey View, the land, due to the passage of time 
cannot be secured as a children play area. 

 
7.24 The area of land is irregular in shape, uneven, and slopes sharply 

towards Godward Road. All properties on Godward Road have large 
rear gardens, and therefore there is not considered to be any 
significant adverse impacts to the wellbeing and amenity of residents 
as a result of this change of use, in line with Policy EQ6 of the Local 
Plan. 

 
Highway Safety 
 
7.25 Policy CF6 of the Local Plan requires all new development to be 

located where it can satisfactorily be accommodated within the existing 
highway network. Paragraph 32 of the NPPF states that application 
should only be refused on highway safety grounds where the impacts 
are considered to be severe. 

 
7.26 The Highway Authority have no objections to this proposed change of 

use. No new access to the highway is to be created as part of this 



  

application and the location of the new fence would not harm the safe 
operation of the highway. 

 
7.27 Based on the above, there are not considered to be any adverse 

highway safety impacts arising from the development, in line with 
Policy CF6 of the Local Plan and Paragraph 32 of the NPPF. 

 
8. Conclusions/Planning Balance 
 
7.28 The application site was designated as a children’s play area under the 

original application approved by Derbyshire County Council in 1988, 
and was secured by planning condition. Regrettably, the 
implementation of this play area has never materialised. No legal 
agreement was secured between DCC and the applicant, and any 
opportunity for the enforcement for any breach of planning condition 
has now passed. Whilst it is noted that children may have used the 
area as an informal play area, it has never been laid out as a facility 
with formal play equipment pursuant to condition 8.  

 
7.29 The applicant purchased the site from the developer Brock PLC in 

November 2017. Although residents have significant concerns 
regarding the legality and integrity of the sale of this land and how this 
proposed change of use conflicts with covenant on each property, this 
matter is not a material planning consideration.  

 
7.30 The site is located within the built up area boundary of New Mills and is 

not constrained by any sensitive statutory designation. Given the 
history of the site and planning policy context set out above, the 
principle of development is considered to be acceptable subject to all 
material considerations. 

 
7.31 An assessment of the application has found that there would be no 

significant adverse harm to the character and appearance and visual 
amenity of the street scene by enclosing the land, in line with Policy 
EQ6 of the Local Plan.  

 
7.32 There would be no adverse harm to the residential amenity of 

neighbouring properties with regards to overlooking, overbearing 
impacts, visual intrusion, or a loss of privacy. 

  
7.33 Whilst this area was designated in the original planning consent as a 

children’s play area and may have been used by the community, the 
breach of the original planning condition for a period in excess of 10 
years means no enforcement action can now be taken. 

 
7.34 The loss of this small, irregular, uneven, sloping area of grass would 

not be detrimental to the residential amenity of neighbouring properties, 
given that properties on Broadhey View have large rear gardens with 
views of the open countryside. 

 



  

7.35 In conclusion, an assessment of this application has found that there 
are no adverse impacts which significantly or demonstrably outweigh 
the presumption in favour of sustainable development. In line with 
Policy S1a of the Local Plan and Paragraph 14 of the NPPF, the 
application is recommended for approval subject to appropriate 
conditions. 

 
8. RECOMMENDATIONS 
 
A. APPROVE subject to conditions as follows; 
 
1. The development hereby permitted shall be begun before the 

expiration of three years from the date of this permission. 
 
Reason:- To comply with Section 51 of the Planning and Compulsory 
Purchase Act 2004. 
 
2. The development hereby permitted shall be carried out in accordance 

with the following approved plans: Location Plan. 
 
Reason:- For the avoidance of doubt and in the interests of proper planning, 
in accordance with the National Planning Policy Framework. 
 
3. Prior to the commencement of development details including the  

material and height  of the boundary treatment shall be submitted to 
and agreed in writing by the Local Planning Authority. Thereafter the 
development shall be carried out to strictly in accordance with the 
approved details.  

 
Reason: To ensure that the boundary treatment accords with other treatments 
on the street scene in the interests of good design and visual amenity. 
 
4. Within 3 months of the date of this consent a scheme shall be submitted to 
and approved in writing by the Local Planning Authority to include the 
structural calculations and associated details to demonstrate that the works 
shall not undermine the foundation of the public highway, Broadhey View. 
Thereafter the development shall proceed strictly in accordance with the 
approved details.  
 
Reason: To ensure that the works do not harm the safe operation of the public 
highway, in accordance with Policy CF6 of the High Peak Local Plan 2016.  
 
  
B. In the event of any changes being needed to the wording of the 
Committee’s decision (such as to delete, vary or add 
conditions/informatives/planning obligations or reasons for 
approval/refusal) prior to the decision being issued, the Operations 
Manager – Development Services has delegated authority to do so in 
consultation with the Chairman of the Committee, provided that the 



  

changes do not exceed the substantive nature of the Committee’s 
decision. 
 
This recommendation is made following careful consideration of all the issues 
raised through the application process and thorough discussion with the 
applicants. In accordance with Paragraph 187 of the NPPF the Case Officer 
has sought solutions where possible to secure a development that improves 
the economic, social and environmental conditions of the area. 
 
 
 
 
 
 
Site Plan  

 
 
 
 
 
 
 

 
 
 
 
 


